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NOTIFICATION OF RIGHTS OF PARTIES CONVICTED IN ABSENTIA IN BELGIUM
I. You have been convicted in absentia
Belgium accedes to the right to adversarial criminal proceedings. However, in the case of an accused who has been duly summoned but does not appear in person or is not represented by their lawyer, they may be convicted in their absence ("in absentia"). A conviction made in absentia is liable to objection and/or appeal.
II. Right to object to a conviction made in absentia
An opposition is a remedy which offers the party against whom a conviction has been rendered in absentia by a court of first instance or on appeal, to bring the case before the ruling court, so that the decision can be revoked and the case re-tried following an adversarial process.
If, after lodging an opposition, a party is again sentenced in absentia, they lose their right to lodge any further oppositions. Indeed, an opposition cannot be lodged twice to the same level of jurisdiction.
The legal provisions on oppositions in criminal matters contained in the Code of Criminal Procedure (Art. 171 on police matters, Art. 186 and 187 on correctional matters, Art. 208 on appeals and Arts. 356 to 358 on assise courts).
Prescribed forms
The opposition must be filed by bailiff's notice to be served at the behest of the accused or their legal representative, on the prosecutor (this is sometimes the Crown prosecutor, previously the federal prosecutor, the judge advocate for labour or the public prosecutor) within the deadline for opposition with the court or the court of appeal where the conviction in absentia was rendered (Art. 187, § 2, CCP). In the case of assise courts, the opposition must be served on the public prosecutor (Art. 357 CCP).
All notices of opposition must be drafted in the language of the conviction or the conviction in absentia. The case is established at the first hearing of the trial court which issued the conviction in absentia.
In Belgium, an opposition to a criminal conviction can be made by declaration to the Director of the penal establishment or his or her delegate, during the opening hours of the prison bailiff's office (Royal Decree of January 20, 1936, as amended by Art. 124 of the Act of 5 February 2016 and Art. 52 of the Act of 25 December 2016. The director then drafts a notice of opposition, which includes several elements, and sends it to the prosecution at their very earliest possible convenience.
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Deadlines
A distinction is made between ordinary and extraordinary opposition deadlines, depending on whether the conviction or the conviction rendered in absentia has been served or not on the accused in person.
a) Ordinary opposition deadline (Art. 187, para.  1, CCP)
The ordinary deadline for opposition is 15 days after the conviction or arrest made in absentia has been served, whether in person, at the accused’s residence or place of residence, or even an "unknown address". For these purposes, the fact that the accused has actually been made aware of the decision or the notice is irrelevant.
The day of the notice is not counted for the deadline.
Any opposition which is lodged outside of the deadline is not admissible.
Warning: if the opposition is not served within fifteen days of the notice of the conviction or arrest, the sentence may be enforced!
b) Extraordinary opposition deadline (Art. 187, para.  2, CCP)
If the decision made in absentia was not served on the person, the accused has additional time to file their opposition.
The period increases to 15 days after the day on which the accused has become aware of the notice.
In order to guarantee the rights of the accused wishing to lodge an opposition within the extraordinary deadline and who is being detained abroad, Art. 187, paragraph 1 of the CCP has been amended as follows: 
“When the conviction is not served in person, the accused may appeal against criminal convictions within a period of fifteen days from the day on which they are made aware of the notice. If the accused is made aware of the notice through a European arrest warrant or extradition request or the fifteen-day appeal period has not yet expired at the time of their arrest abroad, the accused may lodge their opposition within fifteen days of their release or release from custody abroad. If it is not established that they were made aware of the notice, the accused may lodge their opposition up until the expiration of the penalty limitation periods. They may lodge their opposition against the civil charges up to the enforcement of the conviction.”
When the accused is made aware of the notice of conviction in absentia through a European arrest warrant or extradition request, the deadline for lodging oppositions begins the day after their extradition to Belgium or their final release abroad[footnoteRef:1]. Similarly, if the accused is made aware of the notice but was arrested abroad before expiry of the 15-day opposition period, they are entitled to a new 15-day opposition period following their extradition. [1:  Cass. 14 April 2015, Weekly Law 2016–17, 24, note B. DE SMET, T. Strafr. 2016, 393 note J. VAN GAEVER ] 

When the notice of the decision in absentia cannot be served on the person and the accused is abroad, the extraordinary period is extended in accordance with Article 3 of Royal Decree No. 301 of 30 March 1936, pursuant to Article 55 of the Judicial Code.
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The extension stands at 15 days when the party is in a neighbouring country of Belgium or the United Kingdom, 30 days when they reside in another country in Europe, and 80 days when they are in another part of the world.
If it is not established that they were made aware of the notice, the accused may lodge their opposition up until the expiration of the penalty limitation periods. As for civil charges, an opposition can be lodged until the enforcement of the conviction. Nothing has changed in these rules.
b.1 Start of the extraordinary period
The extraordinary deadline is calculated from the day following that on which the accused was aware of the notice of the conviction or the conviction in absentia. The period starts from the time that the notice of the decision is duly served.
As with criminal matters, the notice is governed by the provisions of Part One, Chapter VII of the Judicial Code.
In accordance with Articles 33 to 45, the notice of the conviction or arrest in absentia shall be served with a copy bearing the signature of the enforcement bailiff[footnoteRef:2]. [2:  Police officers, prison directors and representatives of prison directors can be instructed by the prosecution, like bailiffs, but without payment, to serve or give notification of all judicial documents in criminal matters, in accordance with Article 645 of the Code of Criminal Procedure] 

Assessment of the legality
The legality of the opposition must be assessed by the judge before whom the opposition has been brought. The opposition is inadmissible in a number of situations, especially if it is lodged after the legal deadlines (except in cases of force majeure) against a conviction after due hearing of the parties, or deemed to have been handed down on or after the party has first appealed against the decision (art. 187, § 5, CCP, as modified by art. 83 of the Act of 05 February 2016). If the opposition is declared inadmissible, no adversarial trial will take place before the same court, and the decision pronounced in absentia becomes final unless an appeal is still possible.
An admissible opposition does not necessarily mean the start of a new trial before the same judge. There are two cases in which the judge must declare the opposition null and void: 1 when it is established that the appellant was aware of the first sentence and has not reported a case of force majeure or a legitimate excuse to justify their absence; or 2 when the appellant is absent for a second time, is not present themselves at a hearing of the opposition procedure or is not represented by a lawyer (art. 187, § 6, CCP). The decision on a null and void opposition cannot be contested through an opposition, but only by way of appeal (Art. 187, §§ 8 and 9, CCP). If the appeal is lodged within the deadline, according to the prescribed forms, the appellate court will, however, decide on the merits of the case (art. 187, § 9, CCP). It is therefore recommended that the party who has been informed of the summons and, following a conviction in absentia, wishes to have a retrial, 1 argues that they could not participate in the first trial because of force majeure or a legitimate excuse; and 2 appears in person before the judge ruling on the opposition or be represented by a lawyer.
The party lodging an opposition may withdraw from or limit the scope of the hearing (Art. 187, § 7, CCP).
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When the opposition is declared admissible and the suspect appears in person or represented by their lawyer, the conviction in absentia is set aside and the court must again decide on the case (art. 187, § 4, CCP). If, during the second trial, the suspect is absent, without being represented by a lawyer, the judge rules again in absentia. The right to a second objection is then forfeit (Art. 187, § 8, CCP).
III. Right to appeal against a conviction handed down in absentia at trial 
For the sake of completeness, it is important to note that the convicted party may also choose to file an immediate appeal against the conviction rendered in absentia at trial. Under Article 203 § 1 of the Code of Criminal Procedure, the appeal must be lodged within 30 days of the serving of the conviction on the accused.  The appellant must, within that period, file a statement with the court along with an application specifically citing the grievances raised against the impugned conviction (Art. 204 CCP, as amended by Art. 89 of the Act of 05 February 2016. Incarcerated parties may file a Notice of Appeal with the director of the prison or their representative along with a form of grievances during the opening hours of the clerk's office (Art. 1  of the Law of 25 July 1893, as amended by Art.  34 of the Act of 25 December 2016. The director of the prison then drafts a notice of appeal, mentioning several elements therein, and forwards it along with the grievance form to the clerk of the ruling court.
Regarding appeals against convictions in absentia, it should be noted that there is no  "extraordinary appeal period". The 30-day period starts from the serving of the conviction in absentia, regardless of whether the notice is served to the accused in person or at their home.
IV. An appeal on points of law can be brought against a conviction on appeal within 15 days.

